





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 


— 
Eastn District. EASTERN DISTRICT, JULY TERM, 1829. 
July, 1822. 
Pra I 
— DUNCAN vs. HAMPTON. 
HamprTon. 


It is not to Appran from the court of the first district. 
late to pray for 
the transfer of a 


“cause after set- PorTeER J. I should have preferred taking 
ting aside a i ae ; é 
judgment byde- no part in the decision of this case, as it has 
fault,if the judg- ' ; : ; 
ment was im- grown out of transactions involved in the suit 
properly taken. : 
of De Armas vs. Hampton, in which I was coun- 
sel, but a difference of opinion between my 
colleagues, has imposed on me the necessity 
of examining it. 

The attorney for the defendant swears, and 
his affidavit stands uncontradicted, that he was 
surprised by the jndgment by default, as at the 
time it was taken, there was an understand- 
ing between him and the plaintiff to argue the 

‘ question of removal the first day the court 


was at leisure. 
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On this statement I agree in the conclusion East's District. 


which judge Mathews has come toy and for 
the reason given by him. I think that the er- 
ror, if any of defendant, was caused by plain- 
tiff, and that he cannot now take advantage of 
a mistake which was the corsequence of his 
own act. It would be permitting him to 
profit by his own wrong. 


It is therefore my opinion the judgment of 
the district court be affirmed with costs. 


Martin J. Judgment by default was taken, 
in this suit, which was instituted by attach- 
ment. On the next day Preston, who had re- 
ceived from the sheriff a copy of the petition, 
and admitted that he was the defendant’s at- 
torney (and who had been also appointed by 
the court to defend him) obtained a rule that 
the plaintiff shew cause on the 30th of the 
same month, why the judgment by default 
should not be set aside. On which day the 
rule was enlarged till the 13th of April. 

In the mean while, viz. on the 6th of April 
the parties were heard, and after argument, 
the judgment was set aside. 

A petition was next presented, on which the 
suit was transferred to the court of the United 


July, 1822, 
Pow 


Duncan 
v8. 
Hamproy. 
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East’n District. States for the Louisiana district, under the 


June, 1822, 
Pr 
Duncan 


vs. 
HamprTon. 





12th section of the judiciary act of the Uni- 
ted States. 2 Laws U.S. 61. The defendant 
appealed. 


It is admitted that the petition to transfer 
comes (00 late, after an appearance entered; 
for the act of congress has fixed the time 
when the transfer is to be prayed for, viz : at 
the time of entering the appearance. 

So that the sole question for determination 
is, had the defendant appeared before the 6th 
of April, when the petition was filed. 

The record shews that Preston was ap- 
pointed to defend the suit by the court, on the 
26th day of March; that he had received 
from the sheriffon the 15th of March as at- 
torney in fact of the defendant, a copy of the 
petition and attachment; that he had written 
authority to represent the defendant in court, 
but was expressly directed to require a 
transfer to the court of the U. States. 

That on the 27th, he came into court, and 
as the attorney of the defendant, obtained a 
rule on the plaintiff to shew cause why the 
judgment should not be set aside. 

That he attended on the 30th, the return 
day of his rule, when it was enlarged, and 
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after extended till the 13th, and in the mean East's District 
° P iy, 1822. 
while he attended again, viz : on the 16th,when wra-w 
Duncan 
vs. 
Hampron. 


he succeeded to have the judgement set aside. 

In this state, the practice of a party or at- 
torney formally entering an appearance, is 
unknown. The defendant or his attorney en- 
ters abruptly on the defence, by any step 
which he deems proper, without any previous 
appearance, and he continues to act till the 
final determination of the suit, without any 
other appearance. 

It seem to me that any act of the defendant 
or of any attorney of the court, in his name, 
(while the attorney is not expressly disavow- 
ed) constitutes an appearance, and the re- 
cord of such an act is the entry of his ap- 
pearance. 

Had Preston, in this case, filed an answer, 
the filing of it would have been the entering 
of the appearance of the defendant. 

I cannot say that the application to have. 
the judgment set aside is not likewise an ap- 
pearance, entered for the defendant. Had 
the district court after argument declined to 
set the judgment by default aside, the judg- 
ment would have been final and regular. I 
cannot see on ‘what ground a transfer could 
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East'n District. then have been obtained. If it had beeg 
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prayed for, the answer would have been that 
the application was too late. If it should be 
deemed too late in such case, it must be be. 
cause the time of entering the appearance 
was past. Ifit was past, the fate of the ap. 
plication, for setting the judgment by default 
aside, cannot have brought it back. 

It is said the appearance was for the pur. 
pose of obtaining the setting aside of the 
judgment by default, as a preliminary step'te 
the transfer. 

I think such a step was needless.—If the 
party had applied in time, his situation could 
not have been marred by any previous step 
his adversary. On the arrival of the recon 
in the court of the U. States, the judge ther 
might strip the case of any illegal proceeding 
in the original court. 

It is urged that Preston acted without at 
thority ; that his client had directed himt 
have the case transferred, and that any thing 
done by him, contrary to his instructions,at 
the directions of his client is void. 

I think not. He is an attorney duly licens 
ed ; the record shews he was empowered 4y 
the-court to act ; none of his acts are disavow 


ha 
ree 
rer 
the 
file 
to | 


an | 
cau 
are 
ren 
fron 
it is 
cau 
mad 
pur) 
(wh 
him 
give 
sion 
rem 








OF THE STATE OF LOUISIANA. 97 


been | ed by the defendant. We must believe till eis Distict, 
that | the contrary be urged by some other person, Sw 

d be | than the attorney himself, that he did only ?°"°4" 

» be. | what he had right to do. sages 

ance | Jt seems to me the time of the transfer 
e ap. had passed by, and the judge a quo erred in di- 
fant | tecting it; we ought to reverse his order, 
remand the case and direct him to proceed, 
pur. thereon as ifno petition for a transfer had been 
f the | filed, and order the defendant and appellee 


to pay the cost of this appeal. 





ep te 





Matuews, J. This is an appeal taken from 
if the an order of the court below, to remove the 
could | cause to a court of the United States. As we 
epa! are unanimously of opinion that the judgment 
com | rendered by the district court is a decision, 
thet} from which an appeal ought to be sustained, 
diog | it is unnecessary to investigate that part of the 
cause. ButI do not think the appearance 
it at} made by the defendant’s attorney, for the sole 
mm to purpose of having a judgment by default, 
thing} (which had been improperly taken against 
ns @} him) set aside, is such an appearance, as to 
give jurisdiction to the state court, in exclu- 
cet! sion of his client’s right to have the cause 
“d ty) removed to acourt of the United States, as 


wow) provided for by the act of congress. 
OL. XII. 13 
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East’n District. A petition to have a suit transferred from y 
poem A state court, to a court of the United States, ve 
Dexcan may be considered to partake of the nature: n 
Hamrton.. of a plea in abatement; or dilatory exception: = 

to the jurisdiction of the court, in which the an 

action has been commenced; and a defen | 

dant ought not to be permitted to avail him- * 

self of it, after having done any act, acquies. ‘hi 

ing in, and acknowleging the jurisdiction of 

said court. ” 

A judgment by default, in our courts, is ak aia 

ways obtained on the failure of the defendant filit 

to appear and answer, and may be set aside obt 

on good cause being shewn; and if it should - 

have been illegally taken, he will then be at fen 

+ a liberty to plead to the action, as if none such by! 
aa, had been rendered. 5 C 
It is, perhaps true, that according to the the 

act of congress, on the subject of removing | 4, 


suits from the state courts to those of the | ¢,, 
United States, the appearance of the de 


fendant, and petition of transfer, ought to- be sf 
simultaneous: but this must be understood of. par 
appearance to the action, for the general pur- | ,,, 
pose of answering and pleading as circumstan- ly 
ces may require. When any step has been ta- | 4, 


ken in a cause, founded on the want of appear- 
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ance, as inthe present case, and the defen- Ean inille 
July, 1822. 
dant afterwards appears for the sole and Yow 


ie avowed purpose: of having such step-retraced, — 

ais cannot perceive any good reason to:deter- H™rros. 

we | mine that such an appearance should work a 

On" | forfeiture of any of his rights and privileges, 

* jn-relation to the ordinary defence of the suit; 

fen. . ; 

especially as.the first step was illegal, being 

My made contrary to express agreement.between 

‘| the parties. 

i. It is agreed that the manner of defendants 
appearing in courts of the several states is 

i variant. In ours, it is by coming in and 

B: filing an answer to the plaintiff’s petition, or 

9 obtaining time to answer. According to the 

i common law, appearance #s when the de- 

e al | fendant shews himself in court in ‘person, or 

uel by his attorney, ready to answer to the action. 
5 Com. Digest, tit. Plead. 286. But although 

the the tenant or defendant be in court, and says 

ying, 


that he will not appear, this 1s no appearance. 
the Same author, 287. So, 1 should be disposed 
to believe, that when a defendant appeared, 


> be declaring his object in so doing, to be for one 
d of: particular purpose alone, it ought not to be 
pur. | construed an appearance, to answer general- 
ay; ly to the action—and acknowlege the juris- 
1 ta- 


diction of the court. 
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ions District In judicial proceedings under the rules of 
wr-~~ the Spanish law, the first dilatory exception 
Duscan to be made, is that which declines the juris 
Hameroy. diction of the court: for if any other is firs, 
put in, its jurisdiction is considered as ad. 
mitted iby the defendant; whenever the cour 
is competent to adjudge the cause. Butif, 
defendant appear before a court to litigate 

' saving his exceptions, he is not precluded by 
thus appearing from pleading any exception 
or dilatory plea. Curia Phillipica, Dilatione, 
nos. 7 & 8. 

In the case now under consideration, iti 
shewn by the affidavit of the attorney for th 
defendant, that he stated, from the beginning 
his object, in appearing in the state court, wa 
to cause his client’s suit to be removed ink 
the proper court of the United States, anl 
that the jndgment by default was taken m 
him by surprise, contrary to an express agree. 
ment between him and the plaintiff. 

A judgment by default, obtained under 
such circumstances, must be viewed as null 
and void ab initio, and the appearance of the 
defendant’s attorney for the sole purpose o 
having said nullity declared by the state 


court, in order that the cause might be tran 
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ferred to the United States court, unincum- East'n District. 
July, 1822, 


bered with any judicial proceeding of the for- srw 
mer, ought not to destroy his client’s right and = 
privilege to have the suitremoved. If we add — 
to all this, that the attorney was expressly re- 
quired by his constituent, to remove any suit 
which might be comenced against him, to the 
court of the United States, I cannot per- 


ceive any error in the judgment of the judge, 
a quo. 
It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs. 





Eustis for the plaintiff, Preston for the de- 
fendant. 


—~— 


M KENZIE vs. HAVARD. é. 

A jddgment 
which contains 
no reference to 
any law, nor 


Martin J. delivered the opinion of the my of din: wane 
court. The plaintiff stated that he obtained %"5° which #* 


is grounded. 
t must be revers- 
ed 


Appeat from the court of the eighth district. 


a judgment in the state of Mississippi agains 
one Elijah Havard for $454 384 cents, on, sreceet fe 
which a fi. fa. issued and was returned, no 
property of the defendant being found, and 


be enforced. a- 
gainst the wi- 
dow, if she be 
not his ‘heir or 
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‘Bast'n' Distriet. afterwards the said Havard died; that the 
uly, 1822. ; ; - 
ak present defendant, widow of said Elijah, after 


M’KEnNzIE 
vs 


; his death, removed into this state, bringing 
Havarp. 


with her a negro woman named Sal, for the 


representative, Express purpose of defrauding the plaintiff; 
and did not re- : 

side, during the that she has no fixed place of residence ; that 
marriage, in a ‘ és 
state in which a the negro woman Sal is the only part of Eli- 
community of 

g 


isexis. jah Havard’s estate known to the plaintiff, who 
ent, in 3 rn 

otheratates, do believes that the defendant will so conceal 

not giv@ any lien Ss = 

here, when their herself and the said negro woman Sal, that, 

execution is not , . . ° 

ordered by a in the ordinary course of proceedings, no judg- 

judge of this. 





ment can be obtained against her, as the le- 
= gal representative of her husband. Where- 
“upon he prayed for an attachment against the 





estate of the deceased, that the defendant he 
decreed to pay the plaintiff’s claim, and that 
Noel Wells be cited as a garnishee. 

The defendant pleaded the general issue, a- 
verring that the negro woman attached was her 
own property bona fide acquired by purchasein 
her own right, and is not liable to the debts of 
her husband; that she never attempted to con- 
ceal her, but she has possessed her openly and 
publicly for several years past, that the negro 
girl was brought into the state of Louisiana, 
in the summer of the year 1820, and has been 
detained in it by sickness. 
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There was judgment for the defendant, and East'n District. 


July, 1822. 

the plaintiff appealed. ae 
M’KenziE‘ 

The attorneys of the parties have certified einen 


that at the trial, David Havard was produced 
as a witness for the plaintiff, and objected to. 
He was sworn on his voire dire, and deposed 
that Elijah Havard, left no heir in the ascend- 
ing or descending line, and the witness is his 
brother. The defendant’s counsel prayed he 
might be set aside, as interested in the event 
of the suit, as one of the next of kin. The ob- 
jection was overruled. 

On his examination in chief he deposed 
that he sold the slave in the petition to his 
brother Elijah Havard, the defendant’s hus- 
band, and executed a bill of sale. 

It was admitted that in the state of Missis- 
sippi, there must be written evidence of the 
sale of a slave. 

Elijah Havard died in the parish of. St. 
Tammany, in this state. 
Neither the plaintiff nor the defendant re- 

sides in this state. 

No testamentary letter was exhibited. 

The property attached had been in the 
possession of the defendant, for upwards of 
twelve months, before the inception of the 
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East’ District. present suit, and was proven to have been 


July, 1822, 
PY 
M’KEnziz 


vs. 
HAvarp. 





seen in her possession in the state of Missis. 
sippi, as early as 1819. Her possession wag 
open and public, and the plaintiff lived in the 
immediate neighbourhood. 

J. W. Haymen deposed that his father 
wrote a bill of sale for Elijah Havard, and gave 
it to Noel Wells. 
purpose, nor what was the consideration— 


He does not know for what 


At the time, he understood there was a law suit 
between the present plaintiff and E. Havard; 
he does not know that a judgment was ob- 
tained. , 

Elijah Havard and David Havard were at 
variance from the time of the execution of the 
bill of sale of the negro Sal. 

To the best of the witness’s knowledge, the 
money with which said negro was purchased, 
belonged to Rachel Havard, and was the 
produce of her care and industry. 

The bill of sale, executed by Elijah Havard 
to Noel Wells, was such as conveyed a good 
title. 

Wm. Powel deposed that after judgment 
was rendered, in favor of the present plaintiff 
against Elijah Havard, the latter said, in the 
presence of witness, that he would transfer 











cou 


mel 
Sal 


trat 


nes 
mat 
ing 
of | 


arg’ 


doe 
any 


on 
met 
and 
anc 


vie} 
tric 


sup 











OF THE STATE OF LOUISIANA. 








105 


his property in such a way that the plaintiff East’n District. 


could not recover any part of his judgment. 

At the time of the rendition of the judg- 
ment, E. Havard had a negro woman called 
Sal, and had her in possession some time after. 

After judgment was obtained, the witness 
travelled with Elijah Havard to Justice Hay- 
men’s, where the said Havard told the wit- 
ness, a transfer of all his property was to be 
made to Noel Wells, for the purpose of keep- 
ing the plaintiff from recovering the amount 
of his judgment. 

The case has been submitted without any 
argument. 

We are sorry to observe that the judgment 
does not contain a reference to any law, nor 
any of the reasons on which it is grounded. 

. This violation of the constitution imposes 
on us the obligation of reversing the judg- 
ment, and it is accordingly annulled, avoided 
and reversed, at the costs of the defendant 
and appellee. 

Proceeding to examine the record, with the 
view of discovering what judgment the dis- 
trict judge. ought to have pronounced, we 
cannot discern how the plaintiff’s case can be 
supported. 

Vou. xu. 14 


July, 1822. 
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M‘KenziE 


v3. 
Havarp. 
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East'n Distvict. 
July, 1822. 
POY 
M’KEnNzIE 

v8. 
HavaRD. 


Tutors are not 
bound to pay 
compound inter- 
est. 

The provision 
of the law, that 
requires that the 
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If he has a claim against the estate of the 


defendant’s late husband, he ought to enforce _ 


it against his heir or representative. Nothing 
authorises the defendant to settle it. There 
is no evidence that she is his heir or represen. 
tative. Ifthe slave belong really to the eg. 
tate, as neither the judgment nor the fi. fa, is: 
sued in the state of Mississippi gives a lien 
which the courts of this state can recognise, 
Civ. Code, 454, art. 12, the plaintiff must estab 
lish his claim contradictorily with the heir, ora 
curator, if the estate be vacant. If the slave be 
not part of the estate, our courts cannot or 
der her sale for the payment of the plaintiff 
claim. If she be, the heir, to whom the title 
passed by the death of the ancestor, must be 
heard, before his property be acted upon. 


[t is therefore ordered, adjudged and de 
creed, that there be judgment for the defend 
ant with costs in the district court. 


Preston for the plaintiff. 


JARREAU vs. LUDELING. 
Apprat from the court of the fourth district. 


Marti, J. delivered the opinion of the 
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court. The plaintiff claims from his tutor, the East’n District. 


A 5 July, 1822. 
balance of his estate, in the hands of the lat- Qrw 
JaARREAU 


vs. 
LUDELING. 


er, whose creditors intervened to reduce this 
balance. ‘There was judgment in the plain- 
iff’s favor, and, imagining that less was al- tutor’s account 


be rendered be- 


lowed him than is really due, he appealed. fore the judge, 
is clearly intro- 


The district court charged the tutor with duced for the 
exclusive ad- 


simple interest, on the funds in his hands, vantage of the 


minor. No 


Civ. Code, 70, art. 71, while it is urged, he other person can 
have any inter- 
was chargeable with compound. est in it, 
The plaintiff’s counsel urges that monies 
received for the interest of the minor’s funds, 
produces interest, in his tutor or curator’s 
hands. L.7,§ 12, ff. de adm. & per. tutor. l. 
iB, id. 
These authorities expressly establish, that 
when the tutor receives the interest due to 
ihe minor, he is bound to make the money, 
thus received, produce interest. And it is 
ged, that as the tutor is bound to make the 
interest, he thus receives, capital; so he 
ought to make the interest which becomes 
due from himself capital ; and if he does not, 
be becomes chargeable in the same manner 
wif it had been done. 
In order that we might reverse the judgment 
of the district court in this respect and de- 





East’n District. 
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cree compound interest, it should be establish. 


~~ ed that interest becomes payable yearly. { 





is true the yearly is the usual rate, but not. 
withstanding this, the law never allows, byt 
universally reproves, compound interest. [ft 
is true, that after interest has actually accrued 
if the parties agree that it shall bear interest, 
this convention is legal; but then the interes 
which thus becomes capital, can only be made 
to produce simple interest, and the new in 
terest will not become principal without 1 
new convention. 

Interest due may also be made to produce 
interest, ¢. e. simple interest, by a judicialde 
mand. 

A prospective convention that compound ip 
terest shall be allowed, or even that the inter. 
est which is to accrue shall bear simple inter 
est, is, itis believed, still reprobated by law. 

Thus in the case of Bludworth vs. Sompeyra, 
3 Martin, 719, the plaintiff having taken 
note for $4663 65, to secure a loan of $3854, for 
two years, (the calculation being made by 
compounding the interest) at 10 per cent, we 
reversed the judgment of the district court, 
which had allowed this claim, and we redv- 
ced the compound to simple interest. 
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The tutor cannot, unless a special conven- East'n District. 


tion, authorises the demand, require the hol- 
ders of the minor’s capital to pay the interest 


yearly, or distinctly and apart, from the capi- 


tal. Interest so virtually constitutes a part of 
the capital that it is not demandable after the 
recovery of the principal. Faurie vs. Pitot, 2 
Martin, 83. 

If the holders of the minor’s funds cannot be 
compelled, without a special convention, to 
pay the interest distinctly from the capital, the 
same principle must regulate the obligation 
of the tutor. 

The interest, which a judicial demand gives 
a rise to, issimple. The general principles of 
the law do not, as far as our recollection 
serves, tolerate the allowance of compound 
interest, in any case. 

We conclude that no authority appears to 
sanction the plaintiff’s claim for compound 
interest. 

It is urged minors have a strong title to it 
on principle; otherwise a tutor may, during a 
long minority, derive immense profits from the 
possession of his minor’s funds, while he im- 
parts to him but a trifling part of them. 
This argument would have more force on the 


July, 1822. 
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East's District. floor of the legislature, when deliberating on 


the quantum of interest, which tutors must al- 
low, and the mode of calculating it, than be. 
fore a court whose province is confined to 
pronounce what interest the law has pro. 
vided. 

In this case, the law has said that the tutor 
is bound to pay to his ward an interest, at the 
rate of five per cent. per annum. Civ. Code, 70, 
art. 71. This interest, from the words used, 
we are bound to say is that which after a ju- 
dicial demand, or a special agreement, or 
when the law in other cases allows interest of 
course, becomes due; which is always simple 
interest. 

We think the district judge acted correctly 
in denying the demand for $2129; the wit- 
ness by whom it was offered to be proven was 
interested, and no relase was tendered him. 

He was not so in disallowing the claim for 
$4919, the proceeds of the crop made by the 
plaintiff's mother during her widowhood, sold 
afterwards by her second husband, which 
became payable after her death. 

The errors of calculation pointed out in 
the items charged and admitted below, clear- 
ly amount to $8855 68 cents, and with the in- 
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terest and the reduction of 10 per cent. due East’n District. 


; a Diet July, 1822. 
the tutor for his administration, make togeth- {w 
er asum of $13,691 67 cents. Jape 


vs 
The crop of cotton just spoken of and the &”>™™'™¢- 
interest thereon, make the sum of $7902 04 
cents, which being added to the amount 
allowed by thedistrict judge, entitle the plain- 
tiff to recover $76,746 39 cents. 
The intervening creditors of the tutor urge 
that the district judge erred in admitting in 
evidence, the account settled by the original 
parties to this suit. 
The provision of the law, that requires that 
the tutor’s account be rendered before the 
judge, is clearly introduced for the exclusive 
advantage ofthe minor. No other person can 
have any interest in it. 
If the tutor has creditors who imagine that 
he colludes with the minor to remove his pro- 
perty from their reach, they are not prevented 
from shewing this, by the absence of an ac- 
count rendered before the judge. Such an 
account, as it would be be made _ without 
their being called to contradict it, would not 
stand in their way; and we cannot see of what 
use it would be to them. Had it been render- 
ed, it would be open to all their’ objections. 
In this, we do not think the judge erred. 
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East’n District. Many arguments have been used by the 
July, 1822. ‘ 
wr~~ creditors, to shew collusion; but the facts 
Janaeav are not proved in such a manner, as to induce 
LUDELING. ys to reverse the judgment and fix on the par- 


ties the imputation of fraud. 


It is therefore ordered, adjudged and de. 
creed that the judge of the district court be an- 
nulled, avoided and reversed, and that there 
be judgment for the plaintiff, for the sum of 
seventy-six thousand seven hundred and forty- 
six dollars thirty-nine cents, with interest 
from the judicial demand till paid. 


Derbigny for the plaintiff, Mazureau for the 
defendant. 


— 


VARION’S HEIRS vs. ROUSANT’S SYNDICS. 


When heirs APPEAL from the court of the first district. 
sue the repre- 
sentative of m eT 
their ancestor, | Martin, J. delivered the opinion of the 
or their common ee 
tutor, the judg- court. The plaintiffs demand an account of 
ment ought not ‘ " 
to be for the the estate of their parents, which came to the 
whole sum due 9° , 
to them collec- hands of the defendants’ insolvent, as the ex- 
tively, but must _— . 
ascertain that ecutor of the plaintiff’s father and their tutor. 


a They had judgment for $5324, and the 
defendants appealed. The plaintiffs under 
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the late act of assembly complained, that the 
court a quo erred in making them too small 
an allowance, and on giving judgment for a 
whole sum to be paid to them jointly. 

After a very minute examination of the evi- 
dence, we are not able to say that the court 
below erred in the amount due by the de- 
fendants: but there is certainly an error, in 
making a joint allowance, and causing the 
eldest heir to pay a proportion of the mainte- 
nance and education of the youngest. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed, and that the plaintiff Franeis, 
recover from the defendants the sum of $1930, 
nineteen hundred and thirty dollars; the 
plaintiff Mitchell, $1486, fourteen hundred and 
eighty-six dollars; the plaintiff Susan, $1089, 
one thousand and eighty-nine dollars; and the 
plaintiff Marian, $819, eight hundred and 
nineteen dollars; in all, $5324, five thousand 
three hundred and twenty-four dollars; with 
costs in both courts. 


Cuvillier for the plaintiffs; Derbigny for the 
defendants. 


VoL. xu. 





113 


East’n District. 
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East’n District. MACARTY vs. FOUCHER,—ante 21. 
July, 1822. 
wv~ Porter, J. A rehearing has been granted 
Macarty 


oa the case on the application of the appel. 


-— lant, and he now contends that the mortuaria, 


F j - . > . , 
ment confrvea, OF proceedings, connected with the invento. 


——s 





ry and sale of Le Breton’s estate, must be ta. 





ken together, and has argued that it clearly — 
results from an examination of the whole of 
these documents, that the representatives of 
the deceased intended to sell, and that he 
contemplated buying the entire depth of sixty- 
six arpents. 

I think that they may be looked into, and | 
agree, that if it should be found the adjudica- 
tion, to the defendant refers to those pro- 


a, ian St a hU6DlClCU ie | ks ee 


e 
oe = 


ceedings for a description of the thing bought, 
that the whole may be taken and construed t 
together. 

On the death of Le Breton, application was 


—_—_—  »& wD 


made by some of his creditors, to the tribu- 
nal then established in this country, for the 
sale of his estate, and the liquidation of the 
debts due by the succession. Before the de- 
mand was finally acted on, Boré, tutor of the U 
children, by the first marriage. petitioned, that * 
the plantation with its appurtenances might 
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be sold, and an order to that effect was gi- East’n District. 


yen and carried into execution. 

An inventory had been previously made. 
In that instrument, this property is described 
as follows: “las tierras de la havitacion de Don 
B. Breton tal que se halla e comporta, y conforme a 
los titulos que deven extstir en el oficto de Don 
Pedro Pedesclaux;” when cried on the plan- 
tation, it was designated as “la habitacion de 
estos bienes y succession,” but no bidder being 
found to go as high as two thirds of the esti- 
mated price, the sale, on the petition of the 
parties interested, was adjourned to town. 
Here we find for the first time a particular 
description is given of the plantation, and it 
is stated, in the process verbal, tocontain seven 
arpents front, with the ordinary depth. 

It was put up at public sale three several 
times in the city before it was adjudged, a 
special act is made of the proceedings on 
each day. In the first it is stated, that the 
land was cried at auction, and that all pre- 
sent were called on to mejorar, advance on the 
bid of Florian, for a plantation of seven ar- 
pents front with the ordinary depth. The 
instrument which contains this description, is 
signed by the notary, by Le Breton D’Or- 


July, 1822. 
Pw 


Macarty 
v3. 
FovcneEr. 
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East’a District. genoy, Deschapelles, attorney of the widow,’ 


wr» bBoré, curator of the children by the first 


marriage, Guinault, representative of those 


FoucHER. of the second, and by Daniel Clark one of: a 








the syndics. 

The’ second time it was cried, the same 
proceedings took place ; it is again designated 
as a tract of land having the front and depth, 
already mentioned, and the act is signed by 
the same parties, and by the present defend- 
ant who on that day was a bidder. 

The third and last time it was exposed, it is 
once more cried as a plantation of seven ar- 
.pents front by forty deep; and is adjudicated 
as such to the appellant in this suit, who 
with the other persons already mentioned, 
sign the process, verbal of the adjudication, 
some days after he executed “ la fianza” in 
which he declared that he entered into an 
obligation for the payment of a plantation 
purchased at the sale of Le Breton’s estate, 
containing seven arpents in front con la pro- 
fundidad ordinaria. : 

It is unnecessary to state any other of the 
proceedings, as the decision of the point be- 
fore us, must turn on the effect of the instru- 
ments just referred to. 

{take it to be incontrovertible that unless 
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the vendors thought there were more than for- East’n District, 


ty arpents in depth, and the buyer believed 


ground for permitting him to take any thing 
beyond it. And this position is not the least 
affected by anadmission, which I readily make, 
that the order from the proper authority was 
tosell all Le Breton’s property; if neither 
the heirs, nor their representatives were ac- 
quainted with the real extent of this proper- 
ty, and by mistake sold less; what remains is 
for them. 

That the extent of the plantation (conced. 
ing the twenty-six arpents of wood land pur- 
chased in the rear to make a part of it) was 
not known to those who made the inventory, 
is apparent from the expressions used in des- 
cribing it, neither front nor depth is given, 
but it is stated to be composed of lands ac- 


cording to the titles in a notary’s office in 


New-Orleans. If the quantity which those 
titles gave a right to, had been known, we 
must presume the usual mode of stating that 
quantity would have been pursued, and that 
they would not have referred to papers in the 
custody of other persons, to’ ascertain the 
fact, if they had been acquainted with it 
themselves. 


July, 1822. 
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_ he was purchasing more, that there is no M4c#™?* 


v8. 
FoucHEerR. 
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East’n. District. 
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To this strong testimony of the vendors not: 
possessing an exact knowlege of the plan. 
tation owned by the deceased, we have stil} 
more positive evidence, that they did not un. 
derstand it to have a depth of sixty-six ar. 
pents, when put up at auction in the city, the 
mode of designation first pursued of referring’ 
to»the “ mortuaria” is dropped: They ex 
plain what they conceive the “ habitacion,” to 
be composed of. In three several instru 


ments of writing, executed at three different” 


times, and signed by the representative ofthe. 
widow, the tutors for the children, and the 
syndics of the creditors, it is declared to 
contain seven arpents in front with the ordi 
nary depth, and to have been cried as such, 
It is difficult, it appears to me, now to com’ 
clude with the appellant, that these acts were 
not understood by the parties to them; that 
they did not read what they put their names 
to; every rule of evidence is opposed to the 
idea, and I do not think, that after such a 
lapse of time we are permitted to yield to 
conjecture, in opposition to express terms, 
and the presumptions created by a repeated 
use of them. 

{ am aware it may be said, these erroré 
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ought not to injure the buyer. This argu- Eest’n District. 
ment would be entitled to much considera- Am) 


tion, if it appeared he had been led into 


‘error by the description given to him of Fove##e. 


the property ; nothing of that kind, however, 
is alleged, and as his pretensions rest ina 
great measure, not on what was done, but 
what was contem»lated to be done, the en- 
quiry into the opinion of the vendor as to the 
quantity then about to be sold, is highly im- 
portant. Let us nextsee, what was that of 
the vendee himself ? 

He does not appear in this transaction, un- 
til the second time the property is exposed at 
public sale in New-Orleans, and in the instru- 
ment which records what took place on that 
day, it is stated, that the notary on crying it 
at auction, called for a “ mejora,” on a bid of 
Livaudais for a plantation of forty arpents 
deep, by a front of seven, and that Fouché 
did rise onthat bid. This act the defendant 
signs. He also signs the act of adjudication 
on the next day, by which the property is 
described as having the extent just stated, 
and the obligation or “ fianza,” executed by 
him, some days after he declares that he had 
bought the plantation of Le Breton, having 
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wast’n’ District. the front already mentioned with the ening % 












Ae RR depth. i, " 
Macaety = | am of opinion that his adorei of 4 
Foucusn. what he bought, is as clearly manifested’ by | * 
these acts, as we have already ascertained [ 4 

the vendors, to have been, and I have ih vain | J : se 
endeavoured to, believe he would have “7 a 

ed these instruments, if he had known, ° or |. we 

even imagined they gave him less than: bl fin 
purchased. The fair conclusion it appears’ | gre 

to me from the whole proceedings is, that nei. de 

ther seller, nor buyer, knew the plantation to _ Hor 

have sixty-six arpentsin depth; and if the res, u hav 
presentatives of a deeeased person mistake ] lan 

the real extent of his estate, and sell butig | jf thor 

part, when they intend to sell the whole, I am wave 
unacquainted with: the law, which gives the - sale 

portion that remains:to the purchaser. | th 

When, says Pothéer, the object of the com anat 

tract is an “ universalité de choses,” it compre ff. It 

hends every thing which composes that « tmi- vy 


versalité,” though the parties had no know- © 
ledge of it. But he adds this rule, suffers an ting | 


exception “ lorsqu’il parott au contratre que le — ly : 
partes n'ont entendu traiter que des choses conte y th 
nues sous cette universalité qui elotent a leur ce a TPO 

expre 


noissance, comme lorsqu’elles ont traite relativement 
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aun inventare”. He gives as an example, East's Diswics 
where one man sells to another his right. to oh: 
allthe moveables of a succession ascontain- ™**"** 
>} ‘ed in afi inventory, and states that if there *ove™™™ 
“|| was any thing else, not comprised in that in- 
Z| . strument of which the parties were ignorant, 
4 _. itwould not pass under the contract. .. Pothier, 
“| traité des Obligations, no. 99. Had the inven- 
] tory stated “all the lands of B. Le Breton, ; 
4 -gontaining forty arpents in depth,” and the 
_ gale been made in reference to that descrip- 
“] tion, the particular quantity stated, would 
have controuled the general terms, “all the 
lands”—this is the very case put by the au- 
| thor. Instead of that we have « all the lands” 
wventoried, but no quantity given, and the 
1 sale is made of a certain number of arpents. 

Ifthere is any difference in those cases, I am 

unable to perceive it. 

It is a settled rule that instruments of wri- 

ting should be so interpreted that every part 

of them, if possible, is to have effect. Admit- 

ting that the adjudication in this case, refer- 

ted to the “mortwaria” were we to say that 

by the word “ plantation” must be understood 

one of seven arpents front by sixty-six, those 


expressions which state it as having but forty 
Vou. xu 16 
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East’n District. become useless; in the other alternative, the 


July, 1822. 
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term plantation is not inconsistent with that 
which designates it as one of the ordinary 
depth. The latter construction should there. 
fore be preferred. 

It is proper, as there is a difference of opin. 
ion in the members of the court, to notice the 
several arguments by which the “pel 
claim has been supported. 

Many of them go to shew the original inten 
tion of the parties to sell the whole of the 
plantation. I have already observed _ that 
such,! believe, was their intention; but aknow 
lege of what they intended aids us but litt 
in settling the rights of the parties before ™ 
unless we can discover that they carried ing 
effect what they had in view. The more me 
terial enquiry is, what did they sell, wher 
the property was put up at auction and adje 
dicated. 

Still less do I conceive it necessary togo 
into a severe inquiry, as to the causes which 
led to the error. It has been conceded there 
was a mistake made by the representatives of 
the deceased, as to the quantity of land, pos 
sessed by their ancestor, and I have already 
stated what in my opinion was the legal con- 
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sequence of such a mistake. For no matter East'n District. 
how great may have been the error, it does by er : 
‘no means follow that the defendant can have Mc"? 
more than he bought; he may on that ground Fove#=™ 
avoid the contract altogether, but he cannot 
substitute an other in its place. The true 
question here is this, does the title of the ap- 
pellant give the land to him? Are the ex- 
pressions, which in so many acts limit him to 
forty arpents, controuled by others that will 
enable him to take sixty-six ? 

He insists they are so controuled for se- 








veral reasons, and principally because the 
plantation was appraised in reference to cer- 
tain titles,-cried at auction in reference to this 
appraisement: and bid for in the first instance 
in relation to those titles. Hence, he con- 
cludes, that as he raised on the bid of those 
persons who offered a price for the whole, 
this gives him a right to every thing they 
could have obtained, and that the more es- 


pecially, because he went to two-thirds of the 


price at which the entire plantation was esti- 
mated. 

In examining this argument in which consists 
the whole strength, -or nearly so, of the appel- 
lant’s case, the first thing to be considered 
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East’n District: is, Whether the facts support it. I believe 


July, 1822. 


wy 


MACARTY 
v8. 


FovucHEr. 





they do not. The ajudication does not give 
to Foucher all the lands mentioned in the 
‘mortuarta,” it does not state that there js 
sold to him every thing Clark bid for ; it makes 
ho ‘reference to the inventory; nor to what 
Clark offered: it simply states that a tract of 
land with’ certain limits has been bought by 
him» ‘The idea then that all the written pfo. 
ceedings, respecting Lebreton’s estate, are to 
be taken as a deed of sale, and that the expres. 
sions in one part may be explained and con. 
trouled by those of another, does not appear 
to me correct. If the act, under which he 
holds, had referred to the inventory for 4 
description, it would have presented a very 
different question: as it does not, I see no 
ground, for the position that they must be con- 
strued together. 

But it is contended, Clark bid for all; Flo 


rian advanced on whatever Clark bid for; . 


Livaudais raised on Florian’s offer, therefore 
Foucher who was called on to “ mejorar” the 
bid of Livaudais has a right to go back, and 
take whatever he could claim. I do not be- 
lieve there is so entire and complete a privity 
between persons at public sales, as this ar- 
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ve gument implies. Were an auctioneer to pre- East'n District. 
ve sent three slaves, and call on the bye-standers on ere 
he to advance on an offer just made for them, it M4cs*T¥ 
is would be going far I think, to hold thata per- Forc#=. 
€s son bidding on this annunciation, and having 

at the property stricken off to him, could be 

of compelled to receive two, because the person 


by who preceded him had only bid for that num- 


‘Oe ber. The rule, if a true one, must bear this 
to test. 
5. The case of the appellant however, is not 
sn so strong as that just put, as the bid he was 
ar asked to raise on, was stated to have been for 
he a certain quantity, which quantity corres- 
a ponds exactly with that given at the time he 
ry first offered a price for the land, and that 
0 found in the act by which he finally acquired. 
n | ~° To give this argument of the appellant, how- 
ever, its due weight, it becomes necessary to 
0. examine attentively the facts. The inventory 
I states no particular quantity. After Clark and 


te | Florian had went as high as they deemed 


he prudent, on a description referring to another 
id place for the extent and limits of the property, 
e- Livaudais presents himself, and on being cal- 


ty led on with others to mejorar a bid of Florian, 
for a plantation of seven arpents front with 
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East’n District. forty deep, we find that he does advance on 


July, 1822. , 
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it. The defendant, in this suit, on the next 
day, is asked if he will raise on the offer 
which Livaudais had made for a plantation 
having a front on the river, of seven arpents 
with forty in depth, and he agrees that he will, 
The first deviation therefore, from the origin. 
al description commenced with Livaudais, 
and had he purchased, he might perhaps have 
complained (though with a bad grace) that 
he did not think he was buying according to 
the limits given to him, and that he intended 
to purchase the indeterminate quantity that 
Florian had bid for. But does the appellant 
stand in his place to correct the error inte 
which he may have been betrayed ?>—Surely 
not ;—for he does not advance on Livaudais’ 
bid, leaving the quantity to be ascertained by 
referring to another act, but on Livaudais’ 
bid for a plantation of forty arpents in depth. 
Can it be correct then to say, that he pur- 
chased in reference toClark and Florian’s bids 
for an unknown quantity, when the act tells 
he advanced on another man’s bid for a cer- 
tain quantity? I think not; and I am clearly 
satisfied that the appellant first offered to 
purchase on the description given to Livau- 
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dais of what the plantation contained, not East’n District. 


that found in the “ mortuaria;” and that de- 
scription corresponds exactly with the limits 
stated in the act of adjudication. But it is 
said, as the lands were not sold until the price 
offered amounted to two-thirds of the original 
appraisement, we must therefore presume it 
was intended to sell the whole. ‘This is per- 
haps true ; but if they did not sell it all, the 
circumstance of two-thirds of the original ap- 
praisement being given for a part will not en- 
title the buyer to the whole : intention is of lit- 
tle importance if it was not carried into effect. 

Great stress is laid on the possession of the 
original title, because -the law has directed 
the auctioneer immediately after the sale, to 
deliver it to the purchaser. This is setting 
up presumptive evidence in opposition to di- 
rect proof, and in my opinion the positive tes- 
timony must prevail. The effect which this 
circumstance would have is much weakened 
by reflecting that if this title was placed in de- 
fendant’s hands immediately after the sale, it 
would have at once informed him that he had 
purchased more than the ordinary depth; 
and if so, he surely would not have signed an 
instrument afterwards by which he declared 
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East’n District. that he bought but that quantity,—nor would 


he have suffered six years to elapse before he 
intimated that there was error in the deserip. 
tion of what he purchased. 

There is no evidence before us that the par. 
ties to these acts did not understand Spanish, 
and if there were, the argument drawn from it 
would prove too much, for it would establish 
that neither vendor nor vendee knew what 
they were doing; consequently nothing could 
have been acquired on one side, or alienated 
on the other. 

Nor, in my opinion, ought the cause to be 
decided, on the evidence of a witness that by 
the words “ ordinary depth” were meantsixty« 
six arpents. This is contradicted by the grant 
under which the appellant claims, for it de- 
scribes the twenty-six arpents as a second or 
extra depth; by the surveyor general in his 
plat of survey, who marks the first forty as “la 
profundidad ordinaria,” and then designates the 
remainder by particular lines; by the appel- 
lant himself who did not believe the expres- 
sions ordinary depth, gave him this land, and 
applied to the syndics for another title; and 
lastly, by the universal meaning attached to 
these words, or their equivalent, in other lan- 
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guages, under the three governments which East’ District. 


have possessed Louisiana. 
Ido not think that by the word a pputte: 
nance a double depth passes, when the ven- 


: dor declares he sells forty. 


What then, in a few words, is the whole 
case? Property, as of anunknown quantity put 
up at sale and bid for as such, afterwards, and 
before adjudication described as having a 
known quantity, and purchased by a particu- 
lar designation of its limits. Under these cir- 
cumstances I feel constrained to say that 
there has not been sufficient evidence produ- 
ced to enable us to reject the positive de- 
scription given in the act by which the de- 
fendant acquired. Our former judgment 
should therefore remain undisturbed. 


Martin, J. The defendant’s counsel has 


_been heard, on a suggestion that our former 


judgment erroneously considered him with- 
out title to the back tract of his plantation. 
He has drawn our attention, which had 
been confined to the process verbal of the day 
of the final adjudication, to those of the pre- 
ceding days, to the inventory, appraisement, 
petition and order of sale. He urges that the 


Vou. xu. 17 
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East'n District. several process verbal of the auction with 


July, 1822, 
PN 
MacartTy 


these documents, constitute but one record, 
his title; that where a part of a record is ap- 


FoucHER. parently variant from the rest ; it is proper to 





rectify the variance, or the error by the other 
parts of the record, the concordance of which 
manifests their correctness; that an_ inae-. 
curate description of the premises sold, in 
the habendum & tenendum of a deed, may and 
ought to be rectified by a different one in the 
other parts of it, in which uniformity and 
other circumstances place its accuracy be- 
yond doubts. 

The whole mortuaria of B. F. Le Breton, or 
proceedings for the inventorying, appraising 
and selling the estate he left behind, makes 
part of the record in the case before us. 

The defendant’s counsel urges, that from a 
close examination of this mortuarta,a conviction 
must inevitably result, that the officers who 
made the inventory of his estate, the apprais- 
ers, the relations and creditors of the deceas- 
ed who provoked the sale; the magistrate 
who ordered it; the notary, or auctioneer 
who executed the order of sale ; the different 
bidders, all were impressed with the idea 
that the whole plantation of the deceased 
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was the thing inventoried, appraised, prayed East’n District. 


for and ordered to be sold, bidden for, and 
lastly adjudged. 

If we consider all the documents, invento- 
ry, appraisment, petition, order of sale, and 
the process verbal of the sale, on the days on 
which the bids of Clark and Florian were re- 
newed, it is impossible to have the least 
doubt of the correctness of the proposition 
which the defendant’s counsel endeavors to 
establish; and it is equally clear that if we 
consider only the process verbal of the days on 
which the bid of Livaudais and that of Fou- 
cher were made, the proposition will appear 
ungrounded. 

I cannot entertain a doubt, that any part of 
a record, on which a manifest error is alleged 
to have crept, must be examined and com- 
pared, with a view to the detection and cor- 
rection of the error, with the other parts of 
the document, and in giving effect to the 
whole, a judgment must be formed on a com- 
parison of the parts. IJniquum est nisi totd lege 
inspecta, de und altgud ejus particuld judicare, vel 
respondere. 8 Co. 117. Incivile est nisi de totd 
sententia inspecta de aliqua parte judicare. Hobart, 
172. These quotations, though immediately 
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land, evidently came there from the Roman, 
and the proposition they contain is almost self- 
evident. 

The counsel for the defendant first calls 
our attention to the inventory and appraise- 
ment. 

Las tterras de la habitacion, the lands of the 
plantation. For the situation, description 
and contents of this plantation, we are refer. 
red by the mortuarca, to the titles, which ought 
to be, gue deben existir, in the office of P. Pe- 
desclaux, notary public. 

The copy of the titles, extracted from the mé- 
nutes of that office, shews that the deceas- 
ed purchased on the same day, by the same 
instrument, from the same persons, and for one 
price two tracts of land, which the defendant's 
counsel contends constituted the plantation; a 
riparious one of the depth of forty arpents, 
and a back one of the same width and of the 
depth of twenty-six arpents. 

The counsel urges that the plantation sold 
was described as consisting of two tracts, be- 
cause the vendor had acquired the premises 
by two titles, viz: the riparious by purchase, 
several years before, and the back tract, by 
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a grant from the Spanish government, on the E 


day preceding the sale. 

From the inspection of the inventory and 
appraisement, and of the titles of the deceas- 
ed, to which the makers of the inventory refer 
us, | think the conviction is irresistible that 
they meant to inventory and appraise the 
whole plantation; and the plaintiff’s counsel 
has not been able to point out a single cir- 
cumstance giving rise to the belief or suspi- 
cion, that the parties were under an error 
and believed that the deceased owned the ri- 
parious tract only. The purchase had not 
been made so many years before, that its ex- 
tent might have been forgotten—it was not a 
distant estate—Boré, the grand-father and tu- 
tor of the deceased’s children, lived on the 
land contiguous thereto. The grant of the 
back tract was among the deceased’s papers, 
and it will beseen by and by, was surrendered 
to the last bidder, the defendant, according 
to law, at the conclusion of the auction. 

The counsel for the defendant next places 
under our eyes the petition of the relations and 
creditors of the deceased, to the judge, pro- 
voking the sale of the property of the estate, 
which the situation of the affairs of the de- 
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plantation, with every thing annexed or cor. 
responding thereto, de la havitacion, con todo q 
el annexo y correspondiente. It is urged, and | 
think with considerable reason, that neither 
in the inventory and appraisement, in the pe- 
tition, nor in the order of the judge who or: 
dered the sale accordingly, nothing allows us 
to believe that the riparious tract alone was 
contemplated. Nothing shews that the par- 
ties were under an error. 

In the process verbal of the first day of the 
auction, the premises offered for sale are de. 
scribed as the plantation of this estate and sue 
cession, a havitacion de essos bienes y succession, 
The counsel for the defendant urges, and | 
think with great reason, that these expressions 
clearly relate to the whole plantation, not to 
the riparious tract only ; but the counsel of 
the plaintiff contends the parties were all in 
error, they were ignorant of the back tract of 
thirty-six arpents, being a part of the estate. 
Of this mistake, ignorance or error, the record 
affords not the least suspicion. On the con- 
trary, the presence of the grant, among the pa- 
pers of the deceased, in the possession of 
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his friends—their knowlege of the existence East’n District. 
July, 1822. 


of the deceased’s titles in the office of ano- srw 
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tary residing near them, afford some kind o 
negative evidence. 

On this day, Clark, was the last and highest 
bidder, for $16,000; but this being less than 
the two-thirds of the valuation, no adjudica- 
tion was made. 

In the process verbal of the second day, 


sale as the plantation of this mortuaria, la hav- 
itacion de essa mortuaria, and Clark’s bid on the 
first day was raised by different bidders, and 
lastly by Florian, to $16,600 ; but this being 
still below two-thirds of the valuation no ad- 
judication was made. 

It is not easy to deny the assertion of the 
counsel for the defendant, that the record 
clearly shews that both, Clark and Florian, 
did bid for the whole plantation of the de- 
ceased. He urges that the premises sold 
were described in the process verbal of the 
first day, as the havitacton de essos bienes y suc- 
cession, the plantation of the estate and suc- 
cession, on that of the second, la havttacion de 
essa mortuaria, literally the plantation in this 
record of the proceedings had on the death 
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lands of the plantation are inventoried and 
appraised, and reference is made to the act 
of sale, in the office of Pedesclaux, the notary, 
By the inspection of this document, we find 
that the deceased had purchased, as I have 


already observed, two tracts, a riparious and’ 


a back one, which constituted the plantation, 
inventoried, appraised, the sale of which had 


been provoked by his relations and cred.’ 
tors, ordered by the judge and therefore: 


proceeded on by the notary. 


In the process verbal of the third day of the 


auction, the notary describes the land as hav. 


ing the ordinary depth, el fundo ordinario ; ex! 
pressly informing the bye-standers that he was’ 


continuing the sale, which he had began by 
order of the judge, and calling on them to 
raise, mejorar, the last bid, viz: Florian’s for 


$16,600; Livaudais on this day was the last 


and highest bidder, having offered $19,600. 
This sum being still less than two-thirds of 
the valuation, no adjudication was made. 

In the process verbal of the third day, the 
premises were described as they are in 
the rest of the record, as having the ordina- 
ry depth. Inthe morning of that day, Fou- 
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bid to $20,000. A few dollars were lacking 
to reach the two-thirds of the valuation, and, 
jn the afternoon, he raised his bid to $20,025, 
and the land was adjudicated to him. 

The counsel for the defendant produces 

the original grant of governor Miro, to Villiers 
the vendor of the deceased, for the back tract 
of twenty six arpens in depth, which he 
alleges was delivered to him immediately af- 
ter he executed his obligation for the price 
of the adjudication, according to the provi- 
sions of the Spanish law. 
The counsel urges that the defendant, hav- 
ing been indulged with an extension of the 
day of payment, he did not take out his title 
tillthe payment was completed and having dis- 
covered the error, obtained, from the syndics 
of the deceased, a notarial act acknowledg- 
ing that it was thro’ mistake, that in the latter 
part of the mortuaria, the plantation was de- 
scribed as having the ordinary depth only. 

It seems to me that the change made by the 
notary, in the description of the premises, in 
the latter part of the mortuarta, was a clerical 
error of that officer only. The judge had or- 
dered the sale of the property inventoried and 
Vou. xu. 18 
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Ean District. et. particularly of the plantation. The back 


tract made a part ofthis. It was inventoried 
and valued as a part of this. The idea that 


* the relations and creditors of the deceased 


were ignorant of the deceased’s right to the 
back tract is, in my opinion, repelled by the 
presence among the papers of the deceased of 
the original grant of gov. Miro to Villiers 
surrendered to the deceased at the time of 
his purchase and by the judge to the defendant, 
after the adjudication. This back tract made 
de facto andde jure a part of the plantation, 
and the notarial act referred to by the ap 
praisers, as existing in the office of Pede 
claux, furnishes complete legal evidence thi 
this tract was inventoried and appraised, ani 
its sale provoked by the relations and cred 
tors of the deceased, ordered by the Judge 
and commenced by the notary. 

The variance in the description of the pr 
mises, which first appears in the process ver 
bal of the third day of the auction, was it 
troduced by the spontaneous act of the no 
tary, and must be considered as a mere e 
ror. Nothing induces a belief that he had the 
intention of altering the thing sold—to put 
up in distinct lots, the two tracts which cot 
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stituted the plantation, the sale of which he es District, 
had begun. This he could not well have Grw 
done, without the consent of the parties. And 4c" 
in the very process verbal, far from announ- F°°S##®- 
cing such an intention, he declares that he is 
continuing the auction already began and 
that the by-standers. were invited to raise 
(mejorar) the bid of $16,600, made on the 
preceding day by Florian. The conclusion 
is irresistible that those who overbid, did bid 
for the very same thing, for which Florian 
had bid. 
When, on the evening of the last day, the 
defendant raised the former bid to $20,000 
the judge declared his inability to consent to 
an adjudication, as the plantation was valued 
at $30,050, and so the defendant’s bid was less 
than two-thirds of the valuation. If we take 
the mortuaria, with a view to ascertain what 
quantity of land constituted the plantation 
which was valued at $30,050, of which the de- 
ceased’s relations and creditors had solicited 
the sale, which the judge had ordered, we 
fnd by an inspection of the act of sale, to 
which the appraisers refer that the plantation 
consisted of two tracts, having together a 


depth of sixty-six arpens. If in the sequel the 
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must inquire whether the variance was the 
authorised act of the parties, or whether jt 
has not the character of a clerical error of the 
notary. | 

Notliig enables us to conclude that the 
variance resulted from the intention of the 
parties, that a different thing should be pres. 
seiited as the object of the sale, on the last 
days. The parties did not make any applica 
tion, the judge did not order the sale of any 
thing but the plantation, according to the in 
ventory and appraisement, and the notary ex. 
pressly mentions in the preamble of his pro- 
cess verbal of the third day that he intendsto 
proceed on the sale, and auction already 
commenced. If we then believe. as we ne 
cessarily must, that no alteration was intend- 
ed by any of the parties, we must conclude 
that the change or alteration in the descrip 
tion was erroneous. 

I consider the whole record of the mor 
tuaria,as one entire deed, the title of the de 
fendant. In the inventory or appraisement, 
which I consider as the preamble of the 
deed, the premises intended to be sold, are 
described in such ample manner, that it is im- 
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possible not to conclude that the whole plan- East’n District, 


tation, composed of the two tracts, was the 
object inventoried and appraised. 

It is, however, urged by the plaintiff’s coun- 
sel, that the parties were ignorant of the ex- 
tent of the plantation, and believed that it 
consisted of the riparious tract only. 

This appears to me a gratuitous assertion. 
It is not to be reconciled with the circum- 
stance that they knew that the deed, by 
which the deceased had acquired, was in the 
office of a particular notary, close by them.— 
that they were in possession of the grant of 
Gov. Miro to Villiers, the deceased’s vendor, 
of the back tract, surrendered at the time of 
Bore, the curator of the deceased’s 
heirs, by the first wife, (his daughter) own- 
ed and lived upon the adjoining tract. 


the sale. 


The quantity of land, alluded to in the ap- 
praisement, was certain. /d certum est quod cer- 
tum reddi potest. If absolute certainty be requir- 
ed in any thing, it is in a final judgment, and 
we have held that it is sufficiently certain, al- 
though the amount decreed be not mentioned 
therein, but appear only from the documents 
inthesuit. Dicktns’ executors vs. Bradford's heirs, 
4 Martm, 311. Here the quantity of land in- 
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whole plantation, is made certain beyond a 
doubt, by the reference which is made to the 
title in Pedesclaux’s office. 

If we believe that the quantity of land in- 
ventoried and appraised is certain and defi- 
nite, we cannot entertain a doubt that the 
quantity, for the sale of which the order of the 
judge was solicited, is equally so: for the pe- 
tition refers to the inventory and appraise- 
ment. 

No doubt can be entertained that the judge 
ordered a certain and determinate quantity of 
land to be sold, viz: two tracts, inventoried 
and appraised. 

Nor that the notary, by whose instrumen- 
tality the sale was made during the two first 
days of the auction, intended selling a certain 
and determinate quantity, viz: that which the 
judge had ordered him to sell; that of which 
the sale had been petitioned for; that which 
had been inventoried and appraised, and 
which by a reference made by the appraisers 
to the record of Pedesclaux, clearly and une- 
quivocally appears to be that contained in 
both tracts. 

Clark and Florian bid most certainly for 
those two tracts. 
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Notwithstanding all this, the counsel for the Eastin District. 


plaintiff says, we must conclude those who 
made the inventory, the appraisers, the rela- 
tions, the creditors of the deceased, the nota- 
tary, were all under a mistake and firmly be- 
lieved the plantation consisted of the ripari- 
ous tract alone, and none of them knew there 
was a back tract, which had been purchased 
with the riparious one. Yet itis shewn the 
original grant of governor Miro to Villiers and 
wife, the vendors of the deceased, for this 
back tract, was among his papers, and is 
referred to in his act of sale. 

The counsel for the plaintiff urges that the 
inventory and appraisement refer not to ti- 
tles which certainly, but probably are, in the 
office of Pedesclaux : gue deven existir. The 
literal translation of this expression in our 
language “ which ought to exist,” favors, I ad- 
mit, the conclusion of the counsel. 

Had the appraisers intended to represent 
the existence of the titles to the property they 
valued as probable only, not as certain, they 
would have said que deben de existir, instead of 
que deben existir. 


Debe de ser, says De la Hurta, supposes the 


existence of a thing, which of itself appears - 
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East’n District. doubtful. The scripture saysso, and debe sey 


creido, we must believe it; because there can 
beno doubt. Others say so, it ought to be be. 
lieved : debe de ser cretdo; because common 
opinion renders it probable—induces a be- 
lief that it is so. Stnonimos Castellanos, cxvim, 
debe ser, debe de ser. 

Weare to presume that the makers of the in- 
ventory and appraisers, who acted under the 
obligation of an oath, did their duty. That 
they required correct information of the con- 
tents of the plantation: and that such infor- 
mation was given them.—That it was within 
the reach of the parties, we have the most 
conclusive evidence. 

The counsel of the plaintiff discovers, what 
he terms conclusive evidence, of their igno- 
rance of the contents of the plantation, in the 
absence of a description of it bya referenceto 
the quantity of arpents in the front and depth. 

Appraisers, almost universally, attend on 
the land to be valued: they preambulate it: 
the boundaries are pointed out tothem. They 
are seldom, hardly ever, attended by a sur- 
veyor: the title deeds, not being necessary 
to the operation which they are called on to 
perform, are rarely producedto them. As the 
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eye does not enable them minutely to ascer- East District 
tain the length of the lines, there is no neces- peer 
sity of their stating it, and it suffices that they Miesaes 
should clearly designate what they value, Fovc#s. 
This was, unambiguously done, in the present 
case, by a reference to the titles, in the no- 
tary’s office. 
If we admit, and I am unable to see how we 
can doubt it, that the appraisers valued what 
they inform us they did, the plantation of the 
deceased, according to the titles, &c. we 
must consider it as a matter of no moment, 
whether the relations and creditors had cor- 
rect or incorect information, or any informa- 
tion at all, in regard to the extent of the plan- 
tation. They petitioned for the sale of the 
plantation, according to the inventory and ap- 
praisement, and it was ordered accordingly 
by the judge, whose decree is sufficiently 
certain : it refers, as to what is ordered to be 
sold, to the appraisement and the appraise- 
ment refers to the title. Here we have legal 
certainty, and there is not the least ground to 
imagine that any body erred. 
The notary proceeded to carry the judge’s 
order into execution; on the two first days of 
the sale, the proceedings are carried on with 
Vou. xu. 19 
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East’'n District. legal certainty ; he describes what he is sel]. 


ing, by a reference to the antecedent part of 
the record. Clark and Florian bid accor. 
dingly. 

On the third day a variance creeps into the 
tecord. What is its character? If it was not 
voluntary, it must have been erroneous. The 
notary, who made it, cannot be supposed 
to have intended to vary, to change the thing, 
which was the object of sale. Nothing indu. 
ces a belief or suspicion that he did: every 
thing shews that he did not: indeed, he had 
not the power. If, by using a different ex 
pression, he varied, he changed the thing, 
while he had not the intention of doing so, he 
erred. 


The counsel for the defendant urges that 


this was the case; and he presents the follow- 
ing circumstance, as the cause of the error: 
Hitherto, the auction had taken place on the 
plantation: on the third day it was continued 
in the city, and the notary, being thus near 
Pedesclaux’s office, imagined it correct to re 
sort to the title of the deceased, in order to 
give the most accurate description of the plan- 
tation he was selling. Taking up Villiers’ 
sale to the deceased, he took down the de 
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scription of the’ riparious tract, given in the a em 
enw 


first page, the recto: and as this description 





finished the page, he stopped without turning — 


the leaf. Thus, the description of the back Fove#™® 


tract, which immediately followed, in the be- 
ginning of the second page, the verso, escaped 
his notice. 

There is considerable force in the observa- 


tion of the counsel, that it is impossible to con- 


nect the conduct of the notary, in this parti- 
cular, with that of the appraisers, a consider- 
able time before, so as to conclude that the 
description, now given by the notary, is evi- 
dence of the ignorance of the appraisers of 
the true contents of the plantation. 

I cannot receive it as such; and my mind 
remains impressed with the idea that the ap- 
praisers did not err—that they valued what 
they certified they did value—the whole plan- 
tation as described in the act of sale of Vil- 
liers; and, when I look over that document, 
Ifind the back tract included, as part of the 
plantation. | 

It is clear the relations and creditors peti- 
tioned for the sale of the whole property ap- 
praised, and I do not think that the subsequent 
proceedings could be declared less valid, on 
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a correct idea of the contents of the planta: 
tion. They wished the whole sold, and it suff- 
ces, for the regularity of the sale, that the ap. 
praisers should appear to have known what 
they did value. They were not parties tothe 
proceedings after the order of sale, and the 
expressions thereafter used in the description 
of the plantation, without their knowlege, can- 
not aid us in discovering what passed in their 
minds. 

It is true the relations and creditors sub. 
scribed the process verbal of the last days; 
and the counsel for the plaintiff urges, that — 
theirsignatures are evidence of their belief that 
the back tract was no part of the plantation.” 
To this, the opposite counsel replies, that 
their signatures, at the foot of the process ver- 
bal of the preceeding days, are equally ev 
idence of the contrary. 

It is further urged that the proceedings of 
the mortuaria, like all judicial proceedings, 
were carried on inthe Spanish language. That 
all the relations and creditors who subscribed 
(with the exception of an Irish gentleman) ap- 
pear by their names to be French, and may 
well be presumed to have been ignorant of 
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the Spanish language. This objection, in my 
opinion goes too far—for it would avoid every 
act couched in any language but the vernacu- 
lar one of a party. It cannot, however, be de- 


nied that when fraud, or error is suggested, it 


may have some weight. 

Errors, in legal proceedings, ought not 
easily to be presumed.—Those who are con- 
versant with those of the Spanish government, 
in Louisiana, know they were not rare. ‘The 
counsel for the defendant has laid his finger 
on two important ones, besides the one which 
is the ground of the question that embarrass- 
esus. Inthe sale of the estate of L. F. Lebre- 
ton, deceased, L. F. Lebreton himself is 
named as One of the relations, who assisted 
thereat, ante 14. At the conclusion of the 
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sale, under consideration Louis Foucher is 


named as the vendee, while he was only sure- 
ty for the defendant, his brother, Pierre Fou- 


cher. 
It is clear that either the appraisers or the 


notary erred. Nothing, I say emphatically no: 


thing, enables me to conclude the former did 
err. The latter was attempting to describe 


what he had been ordered to put up at auc- 


tion, and he had been ordered to put up what 
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East’n District. had been appraised. His description does 
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not accord with what the appraisers describe, _ 
and as I cannot conclude that they erred,] 


must say the notary did. 


I rather think that the signatures of the re,” 


lations and creditors do not cure the notary’s 
error. The sale was a judicial one—the judge 


was the principal party—they assisted atthe 
sale to see, on the part of those whom they — 


represented, that it was fairly carried on. 

The judge himself was under no error, 
when according to the prayer of the appli- 
cants, he ordered the sale of the property ap- 
praised. 

But, the counsel of the plaintiff urges that 
he afterwards approved the final adjudica- 
tion, which was of the plantation “ with the or- 
dinary depth,” an expression which effectual- 
ly excludes the back tract. 

The possession of the original grant of the 
back tract is presented to us, by the counsel, 
as conclusive evidence that the judge con- 
sidered this tract as part of the plantation: 
But, the counsel for the plaintiff replies that 
the defendant did not shew when, where, or 
by whom this document was delivered to him. 
If the payor ofa note present it, the legal 
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presumption is that he obtained it fairly, ¢. e. East'n District. 


by paying its amount. When nothing unfair 
js shewn, omnia recte presumuntur. . 

In the present case, every thing tends to 
support the presumption. that the grant was 
delivered to the defendant by the parties, 
who had provoked the sale, under the direc- 
tion of the judge, who had ordered it. 

The Spanish law makes it the duty of the 
judge, by whose order a judicial sale (one or- 
dered by a judge) is made, to cause the appli- 
cants to deposit the titles of the premises 
sold, que incontinente ponga en el officio los titulos, 
and when the vendee has complied with the 


' terms of the sale, these titles are delivered 


him, with a copy of the process verbal of the 
sale : se le entrega los titulos, con la escritura de 
venta. Febrero adicionado, 2, 3, 2, § 5, no. 335. 
Here, the relations and creditors of the de- 
ceased applied for the sale of the whole plan- 
tation, and every thing corresponding and ap- 
pertaining thereto, according to the titles in 
the office of Pedesclaux. The judge direct- 
ed such a sale and the notary evidently pro- 
ceeded to the sale of the premises so order- 
ed to be sold. Now, as the applicants do not 
appear to have altered their minds; as the 


July; 1822. 


Pr ~w 
Macart¥ 


U8: 
FoucusEr. 
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East'n District. judge rever modified his order, it was the 


July, 1822. 
SS aa a 
Macarty 


vs. 
. Foucnsr. 





duty of the former to deposit in the office of 


the judge, the titles to the whole premises, the 
sale of which they had provoked, viz : to both 
the riparious and the back tract—and. the 
judge was bound to see that such a deposit 
was made. The vendee had also a right to 
require this, before he complied with the 
terms of the sale. After these terms were 


complied with, it was the bounden duty of 


the judge to have the titles thus deposited, 
in his office, surrendered to the vendee. Now, 


the defendant shews by the inventory, that. 


the back tract made part of the plantation, 


the sale of which was petitioned for, orderedilt§ 
and begun—that he was the vendee, and he’ 


produces the original grant or title, to this 
tract. His counsel urges, and | think very 
properly, that these circumstances, in the ab- 


sence of any proof (and in this case there is, 


not even a suggestion) of his having obtained) 
possession of the document unfairly, or at any 
other time, or manner, (or from any other 
person) that he received it, after having,com- 
plied with the terms of the sale, from the 
judge, who had ordered the sale, as the on- 
ly original part of the titles to the land sold, 


a 
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applied for the sale. If this possession be 


a note by the maker is no legal pre- 
sumption of its having been surrendered to 
him by the payee, on the payment of its 
amount. 


disbelief, the conclusion is inevitable, that the 


7 land mentioned in the grant was intended 


by the judge to pass as part of the plantation. 

The defendant, it is true, subscribed the 
process verbal of the last day of the sale, and 
the obligation for the payment ; in these do- 
cuments the purchased premises are describ- 
ed as having the ordinary depth. 

His counsel urges, that notwithstanding this 
he may, if the error be proven, obtain its cor- 
rection, by the antecedent parts of the mortu- 
aria. If the error had been the reverse of 
what it is, and instead of diminishing the 
quantity of land had encreased it, could the 
yvendee have resisted the amendment ? 

Beyond the back tract of twenty-six arpens, 
is another of fourteen, that once made part 
of the plantation, which we have formerly 
seen, while it belonged to Belair, had a depth 
Vou. xu. 20 





If we believe this, and 1 see no ground for 
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which was in the possession of those who had East’a District. 
July, 1822. 


OQryrw 


pot a legal presumption, the production of ™4c*t¥ 


FoucHeER. 
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East’n District. of eighty arpens.—.Ante 13. Now, if the nota. 
wm ry instead of using the expression “the ordj. 


nary depth,” had used that of “the depth of 


FoucuEr. eighty arpeus,” could Fouchér have claimed 


the last tract of fourteen arpens, and would 
not the court have said that it was proper to 
ascertain what the notary had been authori. 
sed to sell by the judge, what the relations 
and creditors had requested the judge to or. 
der the sale of—what had been inventoried 


and appraised—what was contained in the 


sale from Villiers, to which the appraisers had 
referred ? 

In such a case, even if the deceased had 
been the owner of this last tract of fourteen 
arpens, having acquired it distinctly, or by 
another title than that to which the reference 
was made by the appraisers, his heirs might 
say they were ignorant of the existence of this 
tract, as part of the succession. There would 
not be the least room to believe that it wasir 
ventoried or appraised, and Foucher would 
certainly have been restrained to the quantity 
of land which, from the mortuaria, would appear 
to have been appraised and ordered to be sold. 

Lastly, if additional evidence be required 
of Foucher’s belief that he had acquired 
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care which he took to secure the original grant 
ofthe back tract, the declaration of the syn- 
dics of the creditors of Lebreton, consigned 
joa notarial act, in which they declare that it 
i thro’ mistake, that the words “ with the or- 
dinary depth,” were inserted by the notary, 
in the process verbal of the two last days of 
the auction—that the sale of both tracts had 
been petitioned for, ordered, and in their belief, 
carried into cffect. We have it also in the 
silence of the heirs, who, although they must 











all be of age, upwards of twenty years having 
elapsed since the sale, have never imagined 
that this back tract was not sold. 

My mind more easily receives the idea that 
the error crept in the record, in the manner 
which the counsel for the defendant suggests, 
and passed unnoticed by the relations, the 
creditors, the judge and the defendant, than it 
can entertain a belief that the family, credi- 
tors and neighbors were ignorant of the 
extent of the plantation, while it was known 
that the act of sale, in which its extent was 
particularly stated, was in the office ofa par- 
ticular notary, residing within about six miles 
from it; while the original grant of Governor 





- 155 


the two tracts, we have, independently of the Eas’a District. 


July, 1822. 
aad 


Macarty 
vs. 
FoucnEr. 






























156 


July, 1822, 
iP Sy 


Macarty 
vs. 
Foucumr. 





CASES IN THE SUPREME COURT 


Bas’n District. Miro, for the back tract was among the pa. 


pers of the deceased. 

Lastly, fraud is never to be presumed; jt 
must be proven, before a judge permits him. 
self to believe it exists. Now, I cannot ar. 
rive at the conclusion, to which the argument 
of the plaintiff’s counsel is calculated to lead 
me, unless I assume it as a fact (without the 
least tittle of evidence and even without sug. 
gestion) that a gross fruud was committed, 
The original grant of the back tract, in the 
possession of the defendant, is presented to 
us and is really a very strong evidence that 
this tract was adjudicated to him. This docu- 
ment made part of the papers of the deceas 
ed, and if it did not pass into the hands of the 
defendant, in the manner in which he alleges 
he received it, I must conclude he obtained it 
unfairly—fraudulently. The meanest indi- 
vidual has the right to expect that his judges 
should presume him honest till the contrary is 
made manifest. I ask, what evidence have 
I to doubt the correctness of Foucher’s con- 
duct ? 

To conclude, it seems to me that the de- 
fendant’s counsel by placing before us the 
proceedings which preceded the proces ver- 

















- Ss. .- 














OF THE STATE OF LOUISIANA. 157 


bal of the last days of the auction, has fully East's District, 
July, 1822. 


manifested that the notary committed a cler- vw 


ical error, which we are able to correct by a M4**A"*¥ 


close examination of the anterior parts of the ayaae. 
mortuarta, and which, in my humble opinion is 

placed beyond doubt by the production of the 

original grant. 


I think therefore, that the judgment we 
hitherto pronounced in this case, ought to be 
set aside, and there ought to be judgment for 
the defendant, with costs of suit,in both courts. 


Matuews, J. I concur in the opinion of 
judge Porter, for the reasons there expressed. 


Moreau and Mazureau for the plaintiff, Hen- 
nen, Grymes and Livingston, for the defendant. 


—»———— 


THE PLANTERS BANK & AL. vs. LANUSSE & AL. — Mere proof 
that the insol- 

- . v dmitted 

Appeat from the court of the first district.— the ‘on —_ 
even his written 


10 Mart in, 690. acknowlege- 


ment, will not 


Porter J. delivered the opinion of the establish it a- 
gainst his eg- 


court.* This case has again come before us, ***, 
Otherwise, if 


onan appeal from the judgment of the inferior civcumstances 
render it proba- 


, é -.. 
court, confirming the appointment of syndics. 


The first question presented is, that the the insolvent 

may vote, altho 

ar ee é she has not re- 
* MaTHEwWS, J. was prevented by indisposition, from attending. nounced. 
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matters and things now in dispute have alrea. 
dy been adjudicated on between the parties, 
and have acquired the authority of res judicata, 
The opinion, formed on the whole case, ren. 
ders it unnecessary to examine this point. 

The next erroris, that the opposition to 
the votes, should have been made before they 
were received by the notary, and in support 
of this 10 Martin, 59, has been quoted. The 
same reason which prevents the plea just 
mentioned from being decided on, induces us 
to refrain from entering into this. It may not, 
however, be improper to remark that the 
opinion of the court, there, was merely intend- 
ed to express the effect which a want of op- 
position to a vote before the notary public, 
had, as to the regularity of voting at all, and 
left untouched the right which each had, to 
make opposition before the court and have 
the facts, which they might choose to put at 
issue, tried in due course of law. 

That opposition has been made here; the 
parties were at issue in the district court, and 
went to trial on it; we shall, therefore proceed 
to examine the different claims presented. | 


It is laid down as law, by the Spanish wri- | 


ters, and it has been decided by this court. 
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that in cases of insolvency, the acknowlege- 
ment of an instrument in writing, and confes- 
sion of debt, on the part of an insolvent, is 
proof sufficient to establish the debt as against 
him, but not against the creditors ; for it is pre- 
sumed to be fictitious, and made with a deli- 
berate intention to elude these rights, and 
though it should appear by a note of hand, it 
does not prove its legitimacy; and for this 
reason he, who does not prove his debt by 
other means, ought not to be considered 
as a true and lawful creditor. Febrero, juicto 
de concurso, lib. 3, cap. 3, $1, no. 33. 3 Mar- 
ttn, 707. 

From this principle, it results that all claims 
given at the meeting, in this case, to which op- 
position has been made, and which are proved 
only by the production of the insolvent’s 
notes, and the oath of the creditors who hold 
them, must be rejected. Still less, can we 
admit claims that are established on weaker 
evidence ; such as those which the witnesses 
do not speak from their own knowlege, but 
from hearsay. 

On the part of Chiapella, Labatut and Tri- 
cou as syndics, there voted the following per- 
sons to whom no objection has been made, or 





159 


East’n District. 
July, 1822. 
PY’ 
PLANTERS’ 

Bank & aL. 
vs. 

Lanvssk& & AL. 











160 


East’n District. 
July, 1822. 
Pre, 


PLANTERS’ 
Bank & au. 


vs. 
Lanussk & aL. 








CASES IN THE SUPREME COURT 


whose right is clearly established, viz: Ma- 
carty, Chiapella, Labatut, Guidel and Malus; 
the amount of their debts, when added togeth. 
er, 1s $120,115 76 cents. 

In favor of Chabaud and Percy, there are 
the votes of Old & Co., Habine, Gros, Den. 
nistoun, Hill & Co., and Townsley & Co, 
which are either admitted to be correct, or 
have been substantially established : their ag. 
gregate amount is $17,616,£;3,. 

On the part of the syndics who had the ma- 
jority, there were two claims against the insol- 
vent’s estate, on which Caisergues and Ma- 


dame Lanusse voted—they require a partico- 


lar examination. 


And first, as to that of Caisergues ; he vot- 


ed at the meeting for the sum of $24,520, de- 
claring in his affirmation, that the debt due 
him was founded on fourteen notes endorsed 
by Lanusse, for the sum of $30,650, on which 
sum he had received from Tricou & fils, 
$6130. Before the trial was had on the op- 
position made, he surrendered to the persons 
last mentioned, all the notes on which he vot- 
ed, and he was received as a witness to prove 
the amount due him, at the time the concurso 
took place before the notary. A bill of ex- 
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ceptions was taken to his testimony, but it has East'n District, 


. July, 1822. 
been abandoned before this court. tenia 
c The notes produced in support of this ,.AB™ERS 


\- + ° . ° 
claim were in number, nine. Six drawn by ; , vocee wan. 


Tricou & fils, and endorsed by Lanusse for 
$14,000, three by Dutillet & Sagory to the or- 
der of Lanusse, for $9000, with his indorse- 
ment, together with protest made at the re- 
quest of Caisergues. 

We think this testimony is sufficient. The 
oath of the witness corresponds with the de- 
claration he made when voting, that they were 
notes indorsed by Lanusse. There i#a van- 

ance, it is true, between the description gi- 
ven by him of the papers delivered to Tri- 
cou, and those produced on trial, but that 
description is not stated in positive terms, nor 
can we believe him unworthy of credit. 
From the amount of the notes produced, there 
must be deducted $6130, which he states in 
his original declaration, he received on ac- 
count of the obligations held by him. This 
leaves a balance due of $16,870, for which 
sum he is entitled to vote. 

The nextis the claim of the wife of the in- 
solvent, which has been most obstinately dis- 
puted. 

Vou, x11. -, 21 
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She has attempted to establish it—by the 
last will and testament of her father—by the 
inventory of the property left at his decease— 
by an account current between her husband, 
and B. Macarty her brother, in their capac. 
ty of testamentary executors of her ancestor, 
J. B. Macarty—by sales between his heirs of 
different portions of the property descended 
to them—and by various deeds made by the 
executors aforesaid, in which they state the 
objects sold by them to have proceeded from 
the estate of her father. 

To this it is objected. 

ist. That she has not renounced the com 
munity of acquests and gains—Second, that 
the books of her husband produced by her 
shew that only $45,000 were due, and that 
she must be bound by evidence which she 
has presented in support of her claim. Third, 
that the documents on which she relies are 
the acts of third persons and cannot affect or 
conclude those who were strangers to them, 


‘and that she cannot have the benefit of the 


whole price of the sale of the plantation and 
negroes to her brother, because it was in his 
possession and that of her husband for years 
before this transfer, and that no evidence has 





been offered to shew whether the great in- 
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crease which has taken place in its value has apis: Dinuics 
proceeded from a rise in the property, or from ae 
improvements made by the community. In PIArTERS 
support of the presumption that it results, Maus, 
from the latter, they rely on an act introdu- 

ced by Mrs. Lanusse, which establishes that 

thirty-four negroes were purchased by La- 

nusse and Macarty, during the partnership, 


and placed on the plantation. 


1. The renunciation of the community. This 
point, made by one of the counsel for the op- 
posing creditors, was not much insisted on by 
the others. It seems to us that the general 
principle of our law is, that the wife’s pro- 
perty should not be made responsible for the 
husband’s debts,—that the provision in the 
Civil Code, which requires her in case of his 
death to renounce within a certain time, is an 
exception to this principle—that it ought not 
to be extended beyond the case there put, 
and that the rule there contained in the 88th 
article, page 342 of the same work, which de- 
clares that in case of a separation of proper- 
ty she may accept, has a much stronger analogy 
to that now before us. 


II. The introduction of the books of her 
husband, and whether the statement there 
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made is conclusive of her rights ? We think 
not. The general principle is as stated by 
the opposing creditors, but this case offers an 
exception to it. The account shews, that by 
an account regulated between the executors 
of her father, the sum of $45,000 was due to 
each of the heirs; which sum resulted in a 


great part from the sale of a plantation made | 


by the executors to themselves, This evi. 
dence cannot, in our opinion, prove that sale, 


which from the nature of things, was impossi- — 


ble, and from positive regulations, illegal, 11 
Martin, 292; the rule therefore relied on, must 
yield to the more imperative mandate of the 
law, which will not suffer a married woman to 
alienate her immoveable property without 
certain solemnities, among which is not ene 


merated, the introduction of testimony such 


as this, on the trial of a cause. 


{II. The most difficult question this claim 
presents is, whether she has made sufficient 
proof that any thing is due to her, and if any, 
how much. The property was paraphernal, 
and it is true that the husband is only respom 
sible in case it come into his possession, and 
was enjoyed by him. Civ. Code 334, art. 61 and 
62, Febrero, juicio de concurso, lib. 3, cap. 3, §1. 
no.49, par. 4, dt. 11, 1.17. 
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We have already seen that the simple ac- era Dinict 
knowlegement of the debtor, or his signature G~-—w 
toa note is not sufficient to enablea creditor to. ELAsTE*s” 
vote. Febrero, in the number next succeeding ; ,yoser & an. 
that cited in support of this doctrine (no. 34,) 
states, that when with this confession concur 


«otros adminiculos,” other circumstances, which 


dence will be sufficient to make the persons 
adducing it considered as real and bona fide 
creditors. | 
These expressions, “ other circumstances,” 
leave a painful latitude to those who have to 
decide such cases. As to the claim of the 
wife, however, we have authority a little more 
positive. The author just referred to enters 
considerably in detail, respecting the ° evi- 
dence which she must produce in the concurso, 
and he states in his 7th and 8th conclusion, 
that when the confession of the husband is 
* adminiculada” it is full proof of the delivery 
of her dower. He declares by this expres- 
sion “+ adminiculada” to mean among other cir- 
cumstances, that which arises from the quali- 
ty and condition of husband and wife—the 
promise of dowry preceding the confession of 
it—the proof of payment of some part of what 
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is stated in the act of acknowlegement—the 
finding among the property of the husband, 
immoveables which belonged to the wife. Fe. 
brero, cinco juicios, hb. 3, cap. 3, § 2 no. 159 and 
160. 

The instances here put, from which the ve. 
rity of the husbands acknowlegement is prey 
sumed are not exactly presented in this case, 


but it offers others equally strong. The com | 


dition of the parties,—the inventory of the 
father’s estate, which shews that he left a large 
property,—the acknowlegement of the exec. 
utors that they received it,—various sales by 
authentic acts made by these executors, yeam 
before the failure of Lanusse could have been 
contemplated—the deed to Macarty for the 


plantation four years preceding the insolvent’s 


application for a respite ; all these are strong 
circumstances to support the truth of La. 
nusse’s confession, made ina public act, that 
he received notes, and obligations, and real 
property in town to the amount of one hun 
dred and thirty thousand dollars in payment 
for the one half of a plantation, the third of 
which was the property of his wife. 

But it has been urged that in this act of sale 
there is an acknowlegement that Lanusse 
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the and his wife received the sum of fifteen thou- East's District. 
er July, 1822. 
nd, sand dollars, and it is contended, that there Yr 
Fe- js no proof that any part of this was given to FUASTERS 
and him. To this, it‘may atleast be answered, ; , sosse gaz. 


that it is as strong evidence that he received 
ve- the money as that she did. Taking it most 
strictly, it establishes that one half was re- 
ceived by each; $7500 by the husband in pay- 
ment of that part of the plantation which be- 
longed to the community, and the same sum 
irge by the wife for that portion which belonged to 
Kec. her ;—and so we will consider it. : 

3 by Lastly, it has been pressed on us that the 
ears’ § thirty-four negroes put on the plantation must 
een | have augmented in the same proportion with 


Fas ¢, 





the § the whole, and in this position we concur. 
s | Making this addition to the original cost, 
ong | there must be deducted the sum of $16,660, 
La- | which added to the $7500 already stated will 
hat | leave a balance of $66,962,383, for which she 
eal | was legally entitled to vote. As to the ob- 
un+ | jection that there may be still further deduc- 
ent | tions to make for other ameliorations of the 
1 of | husband, the same argument would destroy 
every other claim, as there may be also set- 
sale | offs against them. 


gge So that on the whole, we will have notes for 





























168 


Suly, 1 
de in 


PLANTERS’ 
Bank & aL. 


vs. 
Lanvussg & AL 





CASES IN THE SUPREME COURT 


East'n Dinrit. Labatut, Chiapella and Tricou, to the amoun{ 


of $203,832,18,, and this gives them the ma- 
jority, admitting the Planters’ Bank to have 
proved their whole demand. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district be af 
firmed with costs. 


Seghers, on an application for a re-hearing, 


In the enumeration of the votes in favour of 
Chabaud & Percy, the court has omitted that 
of I. & I. D. Forcade of Bordeaux, who voted 
for $5194 45 cents, by an attorney in fact, 


whose powers are onrecord. Their claimis 
- founded on an account current, likewise of 


record. It is true that the claim is not * 
ported by the deposition of the witness; bul, 
independently of this deposition, the claim 
rests on the confession of the debtor and bit 
signature to the account, with which conéu 
other circumstances, which destroy the pre. 
sumption of fraud. The document, no. 1% 
shews that this claim proceeds from the sale 
made by Lanusse ofa whole cargo, consigned 
to him by Forcade, and in which he was inte- 
rested for one-half, and Forcade for the other. 
This fact, it is believed, destroys every 
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presumption of fraud: it was not contested East's District. 


at the trial before this court, nor was there 
ever an objection raised, by any of the ad- 
verse counsel, against this claim. 

The court has likewise omitted the vote of 
N. Cox, final syndic of Dutillet & Sagory, for 
aclaim of $10,780. A similar vote was given 
for Messrs. Labatut and Lachiappella, by D. 
Bouligny, provisional syndic. Before the no- 
tary, and before the court below, both parties 
claimed the benefit of that vote; which, of 
course, implies the acknowlegement of the 
trath of the claim. There was nothing else 
at issue between them on this subject, than 
the authority of the voters: on this head we 
refer the court to our first argument and the 
document no. 10. 

A small error of calculation has been made 
in adding together the claims of Old, $700; 
Habine, $13,491 75; Gros, 1617 66; Dennis- 
toun, Hill & Co. $428 28; Townsley, $480— 
which make the aggregate sum of $16,717 
69 cents, instead of $16,616 69. Ifto this 
we add the claim of the Planters’ Bank, as it 
is admitted by the judgment of this court 
$179,084 05, and the two votes above men- 
Vou. xu. 22 





vs. 
Lanusgse & ABs 








170 


East’n District. 
July, 1822. 
PY 


PLANTERS’ 
Bank & AL. 


v3. 
Lanvussze & au. 


CASES IN THE SUPREME COURT 


tioned of Forcade and Cox, we will haye 
a majority in favour of Chabaud & Percy, 
According to the principle “that all votes 
given at the meeting to which opposition hag 
been made, and which are proved alone by 
the production of the insolvent’s notes, and 
the oath of the creditors who hold them, mugt 
be rejected,” the vote of Caisergues could not 
be received. There is no evidence of any 
consideration having ever been paid for the 
notes produced in support of his claim; the 
signatures to those notes are not even proved, 
His own deposition is the only one introduced 
on this subject, and he is silent about tho 
particulars. Nothing is adduced to destry 
the legal presumption of fraud. It may, pp 
haps, be observed that this objection was ad 


- paised at the trial before this court; but the 


principle was first invoked by the advers 
party, and it must, therefore, the more strictly 
apply to their own case and to every branchd 
it—at all events, the observation would onl 
apply to the six notes, amounting together to 
$14,000, and the objection would remain in full 
force as to the three others, amounting to 
$9000, which would reduce his vote to $7870, 
instead of $16,870—for which this court. has 
admitted it. 
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An omission aud some mistakes are thought East’n District. 
July, 1822, 
to have taken place in settling the amount for n-ey 


which the vote of Made. Lanusse is admitted }™A*™*8* 
by the judgment. ondiiieiinn "an 


Ist. The court has omitted to deduct from 
her claim one-third of the $8000, which have 
been paid to, or rather less received from 
the heirs of Prevost, by the transaction, which 
is in evidence sub littera, K. 

2d. The court has comprised in their cal- 
culation of this claim a sum of $500, which is 
alleged to be a present made to Made. La- 
nusse by her grand-mother, and whereof 
there is no evidence on record. 

3d. In deducting $7500, for one-half of the 
$15,000, paid cash by B. Macarty, as stated in 
the act of sale to him by Mr. & Mrs, Lanusse, 
the court grounds this proportion on the part 
of the plantation which belonged to the com- 
munity, and on that which belonged to the 
wife. In this it is thought there is error: one- 
third of the plantation descended to Made. 
Lanusse, from her father; one-sixth was 
bought, by Lanusse, from Edmond ; thus their 
proportions were from two to one, and there- 
fore theirshares inthe $15,000, must be $5000, 
for the community, and $10,000 for Mde. La- 
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sum of $2,500. 

4th. By the same deed of sale, sub littera I, 
Mr. & Mrs. Lanusse acknowlege to have re. 
ceived, jointly, an additional sum of $25,000, 
in a house and its dependencies, situated in 
New-Orleans. This is clearly a remplot forso 
much; and as there is no evidence on record 
that the husband disposed of the house, his 
wife has no claim on him for her proportion 
in that amount; she must still be considered 
as the owner of the two-thirds of that house, 
and her claim must consequently be reduced! 


in that proportion ; that is, for the two-thirdé 


of the $25,000, the price of the same. 

5th. The court allows a deduction from her 
claim of $16,660, for her proportion in the’ 
thirty-four negroes put on the plantation by 
Lanusse, calculated on the price of the sale to 
B. Macarty. Here we must be permitted to 
urge again an argument set forth in our obser 
vations, and which seems to have been over- 
looked. The claim of one-third or two-sixths 
of Madame Lanusse on the plantation and 
slaves, does not extend further than to what 
descended to her from her ancestor. To 
prove in what it consisted, she brings forth the 
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documents, that many of them were sold an 


have died between the date of the inventory 
and that of the sale to B. Macarty. The pre- 
sumption is, that they have been replaced by 
the partnership of Lanusse & Macarty. Of 
this, it is true, we have no evidence, nor could 
we procure it, but we need none. The deed 
of sale to B. Macarty sufficiently evinces the 
fact. There 130 negroes are sold, and it is 
there stated that they descend partly from the 








father of Madame Lanusse, and come partly 
from purchases made by Lanusse and Ma- 
carty. It was then necessary to establish the 
number descending from the father, to com- 
pare their names with those of the inventory, 
and by this comparison it will be found that 
70 only of that description remained at the 
time of the sale. Hence, it follows, that the 
60 others belonged to the partnership of La- 
nusse & Macarty, and thus, that the court, 
in deducting the proportion of Madame La- 
nusse in the value of 34, made an omission of 
26, in whose value.she owes also her propor- 
tion. The sum of $16,660, allowed for the 
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East’n District. 34, gives an average of $490 for each, which, 
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for the 26, makes a supplementary sum of 
$12,740; which sum being deducted from the 
one found by the court, to wit: from $66,962 
33 cents, leaves a balance of $31,889, to 
which, we believe, the vote of Madame La- 
nusse must be reduced. 


Porter J. delivered the opinion of the 
court. If we were to admit the claim of Four. 
cade, because it is supported by other cir. 
cumstances, we would be obliged also to ad. 
mit that of Tricou & sons, and others in f& 
vor of the appellees, which would make the 
balance against the appellants still larger. 

The vote of the definitive syndic-for Cha 
baud & Percy, cannot be received, because 
the provisional syndic voted for Labatut and 
Tricou. It is an admission between those 
parties as to the amount, but it certainly does 
not conclude other creditors. 

The error in the addition of $107, does not 
vary the result as the majority was established 
by more than 7000 dollars. 

The bill of exceptions taken in the court 
below to Caissergues’ evidence, having been 
withdrawn, he was a good witness ; especially 





that h 
Th 


of the 
enter 
duct 
W 
from 
Tl 
stric 
and 
the « 
be a 


* hus! 


it, a 
pric 


ing 
bul 
pre 


wi 
ed 
hu 
sl. 








OF THE STATE OF LOUISIANA. 


h, | that he had no interest in the matter in dispute. 
of The proportion of madame Lanusse in the 
16 | gum of 8000 dollars, which formed the subject 
39 | of the compromise with the heirs of Prevost, 
1) | entered into our calculation, and was de- 
” ducted. 

We did not take into view the donation 

from the grand-mother. 

e The construction put on the receipt was a 
strictly legal one; it was given by husband 
and wife, jointly; and if we even yielded to 





_ 
* 


. the construction of counsel, there would still 


-J 


be a majority for appellees. 

* # The title to the house was made to the 
husband by the wife’s consent; he accepted 
it, and thereby became accountable for the 
price. 

We refer to the opinion for our understand- 


ing of the law on the question on whom the 
burthen of proof was thrown as to the im- 
provements—if, in truth, any such were made. 
We do not think that it was the duty of the 
wife to furnish evidence ofthem. She satisfi- 
ed the terms of the deed from herself and 
husband to Macarty, which states that the 
slaves descended partly from her father, and 
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were partly purchased by Lanusse and her 
brother, when she produces a bill of sale of 
thirty-four negroes, put there during the part. 
nership, and gives credit—if she had proved 
20 more, the same objection could be sti} 
made—that there might be some more. 

There is not any thing offered which was 
not considered ; for we thought the equity of 
the case, with the appellants, and the appel. 
lees only prevailed from the strength of their 
legal rights. 

The rehearing is refused. 


Seghers for the plaintiffs, Mazurcau for the 
defendants. 
























